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Passed by Shri. Mukesh Rathore, Joint Commissioner (Appeals)

Arising out of Order-in-Originat No CGS,'!W$07/R~f-S,4}059liVU{iAci2019:.20/903 wncr,:
04rd6i2d19 issued by Assi$tantComrYiissi6ner, Div-1/11, Central Tax, Ahmedabad-South

311.JIC'icbctl cnf ~ ~~ Name & Address of the Appellant/ Respondent
M/s IVIIFA systems Pvt-Ltd

Ahmedabad

Q

al{ arfh sa 3r#le 3gr ariit laa itas srrr # u zqnferf#
aaT;T Fr 3#f@rant at 3l<Tl"C'i" <TT ~a-TUT ~ "ITT'Wf cpx 'ffcl?ctT % I

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

+Tral qr gherur 3mrlaa
Revision application to Government of India :

(1) a€hr Gara zca r~@fu , 1994 l nr 3ra ft4 sag ·r; mmil a qalaa err ant
'\;\'q-tfRT cB" 7er Ta # 3iaifa ytervr 3ma 3efh Ra, la ant, fed inc4, Ula
fa, atsft ifkra, Ra tr aa, vi mrf, { f@ct : 110001 cITT c!5l" \ilAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Byilding, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

~
(ii) ~ l=flC'f ct'!" ffi # ma a ht grf chl-<'<Sll~ xf fcITT:r)" 'l-1°-sPII"< m ~ cblx'<Sll~ "tf m
fcITT:r)- +asrnz aR arusrn ma a ura s nrif "tf, m fcITT:r)- '+JO-§PII"< m ~ "tf 'qffi erg fcITT:r)
cblx'<Sll~ "tf .m fcITT:r)" '+{0-§1<11"< "tf 'ITT l=fl"C'i" ft 4fa5a #hr g{ &t I

(ii) In case, of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse,
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(c!i") 'l'IR"ef <fi <ITITT" fcnm ~ m ~ if frn:rffi'Ri lCf@ -qx m lCf@ a faff qjr yea aa ma u qr4a

~ cfi fulc cfi lll1IB ii wt 'l'IR"ef cfi qffix fa4l rz urr fuffe at

(A) In case of rebate of duty. of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snra al sna ye para a fg sit sqt #Ree mu l n ?ih or?r itgr err -qct
Rama a garfto nga, arfa a &m 'CfTfur cIT ~ -qx m <ITG ii fclro~ (-;:f.2) 1998 'cTRT 109 &m
fga Rg ·rg it

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~ (311frc;r) AlllilctC'1l 2001 cfi ~ 9 cfi 3@T@~ >ftl?f ~ ~-8 1f t ufrit #,
fa ore # uf am? hf fa#fa a ftml ft er-arr y 3@a arr #t at-ah uRji arr
fa maaa fat urr afeg1 sr er urar z. ml zrgff a 3RJT@ 'cTRT 35-~ if frrmfm tB1' cfi :f@Ff
'qdre1 €tor--6 near ant ,R ft el a1Reg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@4Gr 3Idaa a er uif viva zm v crg qt uT 'mrn cpl'f ITT mm 200/- m~ qfr ufTT:
3ITT usi icva gs Gara a vnar zt at 1 ooo;- #7 #la 47ar al ug

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tam zycen, arr nra ye vi 'flqfcR 311l'rRm~ cfi mct 3'flTlc,f:
Appeal to Custom, Excise, & Service Tax-Appellate Tribunal.

(1) ~~~- 2017 cj5'[ 'cTRT 112 cfi 3@T@ :-

Under Section 112 of CGST act 2017 an appeal lies to:-

() safRr ufRb 2 (1) cp if ~~ cfi 3IBJcIT cJfl" 3r4ta, rftcatmu v zyca, ab4ta
Una yea gi hara sr@ nznf@eaour (free) at ufa &%Rh 90fear, 31tar # 2\ 3T,

isl$J-llc>Tl :Im ,.3-RRcff 1~1J-1$J-lt;lisllt; -380004..:>

0

(1)

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para~2(i) (a) above.
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(3)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed under Rule
6 of Central Excise(Appeal) Rule$, 2001 and shall be accompanied against (one which at least should be
accompanied by a fee of Rs.1,000/~;:Rs.5,000/- and Rs: 10,000/-'where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place where the bench of
any nominate public sector bank of the place where the bench of the Tri.bunal is situated.

zaf za arr i a{ q arzii atmar ha ? at r@ta p sitar a fig #t atqr fa it far um fey gr
a4 a ta g 4 f.fur ul ari a aaa # Ry zrenferf arfll nznf@rat l ga r@ at tu ratt ga 3r)a
Fclr<IT vl@T tJ I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in the
aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or the one
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs
fee of Rs.100/- for each.

(4) nrzurzr zca anf@)fm +g7o zn zit@r t rqR-1 a aifa faff fag 3I«ra 3rhea u pr an qenfenf Pvfu
urf@era5rl am2gr a ,al #) vas f u s.s.so ht an uinrcru zga fez an 3hr aReI

One copy of application or 0.1.0. as the case may be, and the order of the adjournment authority shall a
court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the court fee Act, 1975 as
amended.

(5) lR 3ITT ~ llflIBT <ITT Piaru aa ar fmil al ai fl an 3raff fzu mar & cit var zyen, a4ta sn zgea vi
hara an@la urnf@raw (araffafe)) fm, 1gs2 ii ffea ?

0

0

(6)

Attention in invited to the rules covering these and other related matter contended in the Customs, Excise
& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fir z=an, 4tu snra n vi Bara a7fir1 nrznferow1 (Rre), a uf ar@at ma ii air #iT (Demand) vi
s (Penalty) m 1o% uas an 3feartigrif, 31f@raw Ta5# 1o a#tswT & 1(Section 35 F of" " .
the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

hcar3er ran 3tharah3iar, if@gar "afczrRt ia"(Duty Demanded) 
.:,

(i) (Section) is 1uphrs feffa uf@;
(ii) frzmrarrl heRRuf;
(iii) cr2dz#fez fr#ifaerr 6aazr 2er ff@r.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the Appellate
Commissioner would have to be pre-deposited, provided that the pre-deposit amount shall not exceed
Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition for· filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the
Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gram 3?gr # sf 3fl qf@rawr amgr szi ra 3rrar grca zur avg Raffa zl a air fa av grcaP» 3 3 .3

a 10% 9ra1arc al sfha au Raalfa pt aa avg a 10% 3ra1arr w Rt s a#t kt.:, .:,

6(I) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute."

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and
Services Tax(Compensation to states) Act,2017,may file an appeal before the
appropriate authority.
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ORDER-IN-APPEAL

Following six appeals have been filed by M/s MIFA System Pvt Ltd,

703, Akik, S.G.Highway, Opp. Rajpath Club, Bodakdev, Ahmedabad [hereinafter

referred to as "appellant"] against Orders in Original [for short-OIOs] passed by the

Assistant Commissioner of CGST, Division-VII, Ahmedabad [hereinafter referred to

as "the adjudicating authority"].

S No Appeal No. OIO No. & date Amount of
Refund-Rs. 1

1 84/Ahd-South/19-20 CGST/WS07/Ref-54/MK/AC/2019-20 104665/
dated 04.06.2019

2 85/Ahd-South/19-20 CGST/WS07/Ref-55/MK/AC/2019-20 77967/
dated 04.06.2019

3 86/Ahd-South/19-20 CGST/WS07/Ref-56/MK/AC/2019-20 56290
dated 04.06.2019

4 87/Ahd-South/19-20 CGST/WS07/Ref-57/MK/AC/2019-20 72965/
dated 04.06.2019

5 88/Ahd-South/19-20 CGST/WS07/Ref-58/MK/AC/2019-20 60025/
dated 04.06.2019

6 89/Ahd-South/19-20 CGST/WS07/Ref-59/MK/AC/2019-20 147004/
dated 04.06.2019

&

2. The facts of the cases in brief are that the appellant has filed refund
0

claims on 13.03.2019, as mentioned above, before the adjudicating authority in

respect of tax paid on account of supplies made to SEZ unit/SEZ Developer during. .

November 2017 to February 2018. As it is found that certain required documents

were not furnished by the appellant along with the claim, a deficiency memo dated

25.03.2019 was issued to the appellant in cases and since no reply was received

show cause- notices dated 22.05.2019 were issued for rejecting the claims. Later

on, the adjudicating authority has rejected all the refunds claims, vide OIOs.

3. Aggrieved with the OIOs, the appellant has filed instant appeals on the

grounds that the adjudicating authority has not given sufficient time, as prescribed

under Rule 92 (3) of CGTST Act to the appellant for replying the show cause

notices; that no opportunity of principle of natural justice was given in the matter

while deciding refund claims; that no speaking order was passed while issuing RFD

06.

0

4. Personal hearing in the matter was held on 04.11.2019. Shri Priyam R

Shah, Chartered Accountant appeared for the same on behalf of the appellant and

reiterated the submissions made• in the appeals memorandum.

5. I have carefully gone through the facts of the case and submissions

made by the appellant in the appeals memorandum as well at the time of personal

hearing. The limited point to be decided in the matter is whether the refund claims

rejected by the adjudicating authority i therwise.
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6. At the outset, I find that the adjudicating authority has rejected all
refund claims mentioned above on the grounds"of non-submission of requisite
documents pertaining to refund amount. The provisions related to refund under

CGST Rule, 2017 is as under:

RULE 89. Application for refund of tax, interest, penalty, fees or any other amount.- (1)
Any person, except the persons covered under notification issued under section 55, claiming
refund of any tax, interest, penalty, fees or any other amount paid by him, other than refund of
integrated tax paid on goods exported out of India, may file an application electronically in
FORM GST RFD-01* through the common portal, either directly or, through a Facilitation Centre
notified by the Commissioner

Rule 90(3). "Where any deficiencies are noticed; the proper officer shall
communicate the deficiencies to the applicant in FORM GST RFD-03* through the
common portal electronically, requiring him to file a fresh refund application after
rectification of such deficiencies".

RULE 92. Order sanctioning refund.- (1) Where, upon examination of the
application, the proper officer is satisfied that a refund under sub-section (5) of
section 54 is due and payable to the applicant, he shall make an order in FORM GST
RFD-06 sanctioning the amount of refund to which the applicant is entitled,
mentioning therein the amount, if any, refunded to him on a provisional basis under
sub-section (6) of section 54, amount adjusted against any outstanding demand
under the Act or under any existing law and the balance amount refundable :

Provided that......

(2) .......

(3) Where the proper officer is satisfied, for reasons to be recorded in writing, that
the whole or any parb of the amount claimed as refund is not admissible or is not
payable to the applicant, he shall issue a notice in FORM GST RFD-O8 to the
applicant, requiring him to furnish a reply in FORM GST RFD-09 * within a period of
fifteen days of the receipt of such notice and after considering the reply, make an
order in FORM GST RFD-06* sanctioning the amount of refund in' whole or part, or
rejecting the said refund claim and the said order shall be made available to the
applicant electronically and the provisions of sub-rule (1) shall, mutatis mutandis,
apply to the extent refundis allowed :

Provided that no application for refund shall be rejected without giving the applicant
an opportunity of being heard

7. In the instant cases, I find that the appellant had filed the refund

claims on. 13.03.2019 before the adjudicating authority and deficiency memos were
issued on 25.03.2019. As per Section 90(3) supra, on receipt of deficiency memo,
the appellant was required to rectify the mistake and upon examination of such
rectified claim, by treating as fresh claim, the adjudicating authority, if satisfied
that the refund claims are in order, shall make an order in GST RFD-06. If the
refund is not admissible, the authority shall issue show cause notice, requiring the
appellant to furnish reply within 15 days of the receipt of notice and considering the

reply, the adjudicating authority shall pass GST RFD -06.

8. In these cases, I find that the appellant had not replied to the deficiency
memo before the adjudicating authority. As per circular No. 17/17/2017
Central Tax dated 15.11.2017, application after deficiency memo shall be

treated as a fresh application. It issuance of an order in
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Form RFD-06 in a case where Deficiency Memo RFD-03 has been issued. It is

·presumed that once Deficiency Memo complete in all aspect has been issued, it
becomes mandatory for the claimaint to re-submit the application after
rectifying the deficiencies pointed out therein and if the application is not filed

afresh by the claimant within thirty days of the communication of the
Deficiency Memo, the proper officer shall pass an order in FORM GST PMT-03

and re-credit the amount claimed as refund through FORM GST RFD-01B if
claim pertains to ITC unutilized due to zero rated supplies. Issuance of the

·order RFD-06 for rejection of refund claim was not required at the stage for
the reasons that no fresh application of refund after rectifying the deficiencies

pointed out has been filed by the claimant and no show cause notice was

issued. Thus, the method prescribed mandates that one deficiency memo is

issued, the claimant has to apply a fresh within thirty days in absence of which

as a conclusiveness of the refund claim, the amount claimed shall be re
credited in electronic credit ledger of the claimant by the refund sanctioning
authority without passing any formal rejection order. Though the refund has
been denied, by issuing speaking order on account of non compliance of query

memo, it would not be proper to consider that it has been rejected wrongfully.
The action of issuance of RFD-06 order which was not required at that stage is
nothing but an additional communication to the appellant which can be

considered as procedural lapse.

9. In view of the above observations, I do not find any merit to interfere to

'the order passed by the adjudicating authority. Accordingly, I reject all the six

appeals mentioned above.

0

9.

Attested

pcn[
(Mohanan v.%j
Superintendent (Appeals)
CGST, Ahmedabad.

To
MIFA System Pvt Ltd, 703,
Akik, S.G.Highway, Opp. Rajpath Club,
Bodakdev, Ahmedabad
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(Mu e~~ Rilihore)
Joint Commissioner (Appeals)

Date: /01/2020
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The appeals filed by the appellant stand disposed of accordingly.
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Copy to: The Principal Chief Commissioner of CGST, Ahmedabad Zone
The Principal Commissioner of CGST, Ahmedabad South
The Assistant Commissioner of CGST, System, Ahmedabad South
The Assistant Commissioner of CGST, Div-VII, Ahmedabad South

vefuard file
PA File.
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